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J U D G M E N T

1. Challenge in this appeal is to the Judgment and Order of learned Judicial 

Magistrate, First Class ( in short J.M.F.C.), Biswanath-Chariali, Mr. N. J. Haque in G.R. 

Case No.531/09 convicting the accused U/S-406 of the Indian Penal Code ( in short the 

'IPC') convicting the accused/appellant Sri Dambaru Bhuyan to undergo Rigorous 

Imprisonment ( in short the R.I.) for two years and fine of Rs.5,000/-, in default to 

suffer Simple Imprisonment ( in short S.I.) for three months. 
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2. Being highly aggrieved and dissatisfied with the Judgment of conviction 

and sentence the appellant has filed this appeal challenging the correctness or otherwise 

of his conviction and sentence. 

3. I have heard learned Counsel for the appellant Sri G. Borah and learned 

Addl. P.P. Mr. H. Hazarika. 

4. The prosecution case in brief is that :-

On 4.11.09 Sri Bipul Borah, Secretary of Uttar Bhirgaon “Sanmilita 

Samaj” lodged the FIR ( in short the 'FIR') before O/C, Biswanath-Chariali P.S. 

alleging that the accused/appellant Dambaru Bhuyan being the Secretary of Uttar 

Bhirgaon “Sanmilita Samaj”  
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misappropriated Rs.12,000/- which were collected as contribution from the public 

in the name of aforesaid institution. As per audit report the accused/appellant had 

to make payment of Rs.12,000/- on 1.3.2008 but accused/appellant did not return 

the money as mentioned above and he is in possession of cash-book proceeding 

book, audit register. 

5. On receipt of the ejahar police registered Biswanath-Chariali P.S. Case 

No.165/09 U/Ss-406/468 of the IPC and investigation followed. During investigation, the 

Investigating Officer seized one audit book of Bhirgaon Sanmilita Samaj, prepared 

sketch-map and recorded statement of witnesses and on completion of investigation 

submitted charge-sheet against the accused/appellant U/S-406 of the IPC. The charge was 

read over and explained to the accused, to which he pleaded not guilty and claimed to be 

tried. 
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6. In order to prove their case, the prosecution examined as many as seven 

witnesses including Investigating Officer (PW-7). 

7. At the close of the evidence for the prosecution the case was examined 

U/S-313 of the Cr. P.C. and he denied the allegation levelled against him. 

8. Before appreciating the evidence led by the prosecution it would be 

necessary to have a look on the relevant provision of law involved in this context. Section 

405 of the IPC reads as follows :-

“Whoever being in any manner entrusted with property, or with any 

dominion over property, dishonestly misappropriates or converts to his own use 

that property, or dishonestly uses or disposes of that property in violation of any 

direction of law prescribing the mode in which such trust is to be discharged, or 

of any legal contract, express or implied, which he has made touching the 

discharge of such trust or willfully suffers any other person so to do, commits 

“criminal breach of trust”. 

An offence of criminal breach of trust necessarily involves the facts of 

(a) Entrustment of property 

(b) Dishonest misappropriation or conversion of the property by the 

agent to his own use or 

(c)  Dishonest use or disposal of the property in violation of mandate of 

the law prescribing the mode in which the entrustment is to be discharged, or 

(d) dishonest use or disposal of the property in violation of the terms 

of any legal contract either expressed or implied regarding the discharge of the 

entrustment or willfully some other person to do so. To establish a charge under the 

section, the fact of entrustment of the property as well as any or more of the other 

alternative as aforesaid have to be established by the prosecution. 
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9. Now, let the entire evidence tendered by the PWs in the instant case be 

appreciated. 

10. PW-1 is Bipul Borah who deposed that accused was the Secretary of 

“Bhirgaon-Sanmilita-Samaj” during the year 2008-2009 and he was in possession of the 

money of the said “Sanmilita-Samaj” to the tune of Rs.12,000/- ( Twelve Thousand) and 

accused attempted to misappropriate the said amount of money. Thereafter, public 

expelled the accused from the “Sanmilita-Samaj” and on being asked accused beg 

apology and expressed his desire to return the money but later on accused instead of 

returning the money lodged complaint against PW-1 and other members as a result PW-1 

lodged ejahar against the accused which is the Ext.1 where Ext.1(1) is the signature of 

PW-1. 

In cross-examination PW-1 deposed that Girish Borah and Tilak who were 

Auditor for the year,2008 who were executive members of “Sanmilita-Samaj”. PW-1 also 

deposed that he can not say the amount of money and the heads in which the money of 

“Sanmilita-Samaj” was spent during the year,2008. PW-1 further deposed that since 

accused instituted a case against him as such instant case is instituted by him against the 

accused. 

11. PW-2 is Budhi Saikia who deposed that accused was the Secretary of 

“Sanmilita-Samaj” and he was to return Rs.11,000/- to the public. After audit it was 

found that accused had to return Rs.12,000/-. Thereafter, public convened a meeting 

where accused agreed to return Rs.9,000/- to the public and public also agreed to the 

proposal of the accused. Thereafter, another meeting was held where accused expressed 

his willingness to return Rs.6,000/- ( Six Thousand) and again the public agreed to accept 

Rs.6,000/- ( six) thousands from the accused in total. Thereafter 3rd meeting was held 

where accused agreed to return Rs.3,000/- (Three Thousands) and public refused to 

accept the said amount. Thereafter, accused wanted to return the documents of 

“Sanmilito-Samaj” to the public but it was not accepted for non-payment of money by the 

accused along with the documents. 
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In cross-examination, PW-2 denied that he deposed false evidence. 

12. PW-3 is Joiram Koch who deposed that the accused was the Secretary of 

“Sanmilita-Samaj” and he did not return Rs.11,000/- to the said “Sanmilita-Samaj”. As 

per audit report for the year,2008 the accused had to return Rs.12,000/- but he made a 

prayer to allow him to deposit him Rs.9,000/- instead of Rs.12,000/- which was due to be 

paid to the “Sanmilita-Samaj”. Later on, the accused again said that he can pay only 

Rs.6,000/- and subsequently, the accused proposed to return Rs.3,000/- only but the 

public refused to accept the amount of Rs.3,000/- from the accused. Later on accused 

agreed to repay Rs.6,000/- in three installment of Rs.2,000/- each but accused paid
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nothing for which the case has been instituted on behalf of “Sanmilita-Samaj” against the 

accused. He denied defence suggestion that the accused did not misappropriate money as 

alleged ? PW-4 is Bhola Borah who also deposed the same that during the period of 2007 

to 2008 accused was the Secretary of “Sanmilita-Samaj”. During that period Rs.12,000/-

was due from the accused as per audit report but accused raised objection for which 

second audit was performed where it was found that Rs.9,000/- was due from the 

accused. Thereafter, accused prayed to return Rs.6,000/- only and the public agreed to 

that. Thereafter, accused wanted to deposit the amount in installment but did not pay it 

for which ejahar on behalf of “Sanmilita-Samaj” was lodged against the accused. Police 

seized one register of “Sanmilita-Samaj” vide Ext.2 where Ext.2(1) is the signature of 

PW-4. Material Ext.A is the seized register. 

In cross-examination PW-4 deposed that at the relevant time he was the 

President and Treasurer of “Sanmilita-Samaj” and entire money of the “Sanmilita-Samaj” 

during that period was with PW-4. In cross-examination, PW-4 denied defence 

suggestion that the accused did not commit the alleged occurrence. PW-5, Girish Borah 

deposed that he is the member of “Sanmilita-Samaj” and he on being entrusted prepared 

audit report along with Tilak Borah for the year,2008. During audit PW-5 found that 
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Rs.12,000/- was in possession of the accused. Thereafter, accused raised objection for 

which Rs.3,000/- was deducted from the audit report. Later on 5.4.2008 again audit was 

performed and the accused was asked to pay Rs.9,000/- but later on the accused expressed 

his willingness to pay Rs.6,000/- only and the public agreed to it. Thereafter, the accused 

proposed to return Rs.3,000/- but public did not accept that. After one year accused issued 

lawyers notice against “Sanmilita-Samaj” for which the members of the “Sanmilita-

Samaj” took decision to file FIR against the accused. 

In cross-examination PW-5 denied defence suggestions that to remove the 

accused from the post of Secretary he has deposed false evidence. 

13. PW-6 is Tilak Borah who deposed the same that during the year,2006 to 

2008 the accused had to return Rs.12,000/- to the “Sanmilita-Samaj” to which the 

accused objected. Thereafter, PW-6 along with PW-5 prepared audit report and the public 

meeting was held in this regard where accused agreed to return Rs.9,000/-. Thereafter, the 

accused again proposed to return Rs.3,000/- only along with document of “Sanmilita-

Samaj” but the members of the “Sanmilita-Samaj” refused to accept the amount. The 

accused further took 45 days time to return the money in installment but he did not return 

the money. 

In cross-examination, PW-6 deposed that he cannot recall the date of 

audit. PW-6 also denied defence suggestion that he has submitted false audit report. 

14. PW-7 is Mahesh Kakati who is the Investigating Officer deposed that on 

5.11.09 he was on duty at Biswanath-Chariali P.S. On that day O/C Deben Ch. Nath 
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entrusted him to investigate the case. Ext.1 & 2 is the signature of O/C, Deben Chandra 

Nath. During investigation PW-7 prepared sketch-map, which is Ext.3 and seized one 

register as material Ext.A vide seizure list which is Ext.2 where Ext.2(5) is the signature. 

Ext.4 is the charge-sheet and Ext.4(1) is the signature of PW-7. 
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In cross-examination, PW-7 deposed that only one page of the said register 

is seen to be used. PW-7 further deposed that audit report was not submitted to him by the 

informant side. In cross-examination, PW-7 deposed that PW-5 did not state before him 

that he prepared audit report in presence of the accused. 

15. In the present case in hand it is seen that PW-1 being the informant 

deposed that accused had to return Rs.12,000/- to the “Sanmilita-Samaj” and the accused 

did not return the same with a view to misappropriate the entire money but remaining 

PWs narrated a different story that initially accused was ready to return Rs.12,000/- as per 

his audit report. Thereafter, the members of the informant side i.e. of “Sanmilita-Samaj” 

agreed to receitve Rs.9,000/- from the accused and subsequently, the amount due came 

down to Rs.6,000/- as reveals from the evidence of PW-2, 3, 4, 5 & 6. PWs-3, 4 & 6 in 

evidence categorically stated that the informant side agreed to allow the accused to repay 

the money in installment of Rs.2,000/- each. But PW-1, 2 as well as 5 are silent regarding 

payment of money by the accused in installment. In that way I find that the evidence of 

PWs are found to be contradictory and what amount was actually due from the accused 

could not be ascertained from the evidence of PWs. To prove a charge of criminal breach 

of trust there must be entrustment of property and subsequently, dishonest 

misappropriation or conversion of the property by the agent to his own use but in the 

instant case there is no documentary evidence on record to prove the entrustment of 

money of “Sanmilita-Samaj” to the accused/appellant at the relevant period of time. 

Evidence is also silent regarding dishonest misappropriation or conversion of property by 

the accused/appellant to his own use. PWs categorically admitted that the relevant register 

of “Sanmilita-Samaj” could not be furnished in the case since those were in possession of 

the accused and there is no evidence to show that the prosecution side took any step to 

give secondary evidence of the contents of relevant documents alleged to have been kept 

in possession by the accused/appellant, as per provision of Section 65 & 66 of evidence 

act. It also transpires from evidence of PW-2, PW-5 that accused wanted to return 

relevant document to the “Sanmilita-Samaj” it was not received by them. PW-7, Mahesh 

Kakati being the Investigating Officer in cross-examination deposed that the informant 
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did not give him any document regarding audit to PW-7. 

16. To prove the charge of criminal breach of trust the submission of audit 

report was very much essential for the prosecution side to establish the charge but the  

prosecution failed to exhibit the said audit report to prove the charge levelled against the 

accused that 
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the appellant was entrusted with the money of  “Sanmilita-Samaj” and dishonestly 

misappropriated money. In my view mere oral evidence is not enough to hold the 

accused/appellant guilty U/S-406 of the IPC. Apart from that evidence of PWs are found 

to be contradictory on material point. 

17. In view of what has been discussed above, I am of the view that the 

prosecution failed to prove the allegation brought against the appellant beyond all 

reasonable doubt. Therefore, the impugned conviction cannot be maintained. I find 

sufficient merit in this appeal. The appeal is allowed and the appellant is acquitted. The 

accused is set at liberty forthwith if not required in any other case. 

Send down the case record to the learned trial court for necessary action. 

18. The instant Criminal Appeal No.20(S-2)/12 is disposed of accordingly. 

19.  Given under my hand and seal of the Court on this the 23 rd

day of April,2013 at Biswanath Chariali.

                                        (  Sri  S. Khound.  )                   

                                                                                               Addl. District & Sessions 

Judge, 

                                                                                                FTC, Biswanath Chariali. 
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                   Dictated & Corrected by me 

   (  Sri  S. Khound.  )                   

              Addl. District & Sessions Judge, 

                   FTC, Biswanath Chariali.

******
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